BAIL--RIGHT OF
SURETY TO PURSUE
PRINCIPAL
WHO HAS FLED

Irtr oductory

Srety yon abel bod o aher udertad ng havetre
rigt tosureda thar prindpd & anyting adtoths
end nay pursue and sei ze hi mwhereve they nay f ird
hm eventhough thet ke in ather stae \Widle the
lawisve| settledad herdy quento a gunert onthis
part theehesbena tims af aluetouderstadthe
reesn fa therde adths sridly pri vate rigt hes
been confused wth the governnental process of
edradtion The two renedies are distinct and
i ndependert and are onl'y to be confused through | ack
of understanding of the nature and origin of the
rdaiashipd kel adpino.

Nature of the Rdaiamship

It is a scevhat common error to suppose that a
doefendart rd eased pon bai | is thereby reieved from
dl astody ad restrant adis uder o ddigaian
excet thet o gopearingin court & such tinas during
theposaationd hscaseasthelawreqires. Inhereat
inths msteken cocetion is the thaugt that the
purpose of the device d Lel istoreove the perdty
o the bond upon def adt in gypearace Thisis the
gpsited thetruh  The prinary pur pose of bail

is, addvays hes been, ther éeationd caird ove
the defendant to the end that justice night be
adninistered The nodern systemis bu a
cevel opnent of the common [aw. It hes leencdl edt

“Maciet adextrenaly vigorous foma suretyship
o hostageship, wich rendered the srety lidde to
af fer the puni shnent that wes hang ng over the heed
o therdessed risoer ” 2Pdlock & M Hstary of
Eng. Law, p 50




Ths, wileinasasethe dfedat is g venadegee
o freedom in cotempl aion of the lawthe donini on
d the cout is catined in the poson o the suey,
ad thereis no such rel axati on or aendomnent t herecf
as wad d reqire rewpraosss toresssart. This fuda
netd covet is essatid to an udertaking o the
rigtswichaiseat o trerdaiasip Inbu digtly
varyi ng | anguage the sane i dea has been expressed by
the caurts fraomeerly tines:

“Tredtrireisvd |l sdtledthat, ienbdl is g ven
trepindpd isregadadas ddi vered to the asstady o
the sudies  Their dominion is a cortinuance o the
aigrd inrisomet. ** Tala v.Tana, B W4,
X6 2L H 287, Saev. Ligafet, O N C
7B 14S E R The books have dearly expressed
thsidminregadtotrerdaiond thegrindd tohis
keil, adthe athaities ae pretty vl agesd ymiit.
Anman' stel aelakedymas hsjalesd hsown
cosing ad the prson keiled is, inthe eye d the
law, fa nany purposes esteenad to be as noch in the
prisnd thecout bywichheisbkeledasif he vere
intreadd astoy o theprgo jale” 2 Hwk, P.
Cl “***|tisdsosddthe, ientheddigaim
o the kel is assumad, the surety becones in lawnat
aly thejale o hs pimdpd, as hs astady is oo
gruti vely acotinuance of the arignd i ngri somert,
but, though he camat cotf ine i mexcept were act i
dly recessary, adtenporarily, fa theprpse o aur -
recer, reissbragaedtod! thedhe rigts ad neas
wi ch the state possesses to nake his catrd o hm
é feti ve” Hcke siner v. Gazerer, 173N C 60 @
S E T Adsee Netrograph Mg. @ v. Scrugham
197N Y. 377. ON E 92 QGmyv. Mlea, 16Pa
Quper, 5 A 240 CJ. %, Vd.8p3Bn#A4

“Ude abel bod o recogizace theprincipd s,
yn filingd thebod rdessadinthe astady o his
borsren Heisstill, castructi vdy, inthe astady o
thelaw. The doninion of the srety i s a corti nuance of
the aignd inwisomert.” Inre Lexington Sr ay
&l. @M Z2N Y. 20 5NE (20 24

“Tre surey, inassumngthe ddigaiond kdl, be
coes inthe lawthe jdlea o his prindpd ad hes
astady of im This custady is nerdy a coti nuance
o theaigrd inrisoment. The sureties are suro
gaedtod! rigts ad nears Wi chthe state possess to
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nake the cotrd effettive * * * @anv. Sae (Q.

O.App--da) 0P (20 B4 quating Am J,
Vd. 6 p 112 S &

“A common |aw, wenbal wesg ven theprind pd
rdieved franthe cstady o the law, he wesregardd
nt as freed etirdy, bu & trasferedtothe friedy
astay o histdl.” Saev. Shenck, 138 NC 560,
S E 9a7.

Rght to Srrender

If it veretruethet the primdpd dtaned his free
dom excet inalimted physicd saseit waddfdlow
thet hewod d have o ddigatias beyond thet of nak-
i ng gopear ance wen requi red and, correspond gy thet
the sureties wad d be limted to a catractud rigt to
eface this ddigaion Bt trerdeisdex thet the
sueies nay rdieve thensdves & any tine fromthe
respasibilities o cstody by surede o the pring -
pa into the custody fromwich he wes taken by g v
irgkl.

“Tredigdiond thekdl inthsdeass d caeisto
produce the principa befare the court upon denand,
ada any ad dl tines surrender hi min accordance
wthits nadcites. Bt thisddigaionis ae d wich
the kel nay berdieveda any tine by vd utary sur -
reder o theprindpd. Incotepaiond thelawthe
principd isinthe astady o his kal, wo nay teke
hi mvhere he pl eases and detain hmar surrender him
irnocourt inoastay o the sherif f wio has process
agarst hima, if thebdl coduds hispindpd nad -
taes fligt, a fa any resson desires o lager to be
hddresposibde fa the gpearace o theprincipd
he nay cause himto be i npri soned in the comon jail
d the cauty, adths exonerate ingd f framhis do-
ligaion " Peopl e use of Misterson v. Hit havay, 26
Il. 2 8 N E 1083

“It eslagsimebensadthet thebel havethdar pin
dpd onastring wichthey nay pul weneve they
pesse ad sureder iminther dscher @ (6 Md
an 231 Ackesiner v. Gazener, syra C. K
pate Gare (D. C Tex) 2Fed Spp 3B




Rgt to Arred

Itiseqdlydex tht inadx tod fedtethar rigt
tordieve thense ves framthe respasi bility of

astady the sreties havetheridt toarest thar gin
d@. This nay be donein person o by aget and nay
be acconpeni ed by the use of such farce as i's reason
ady necessary. N rewprocess is necessary. Ind fet
the arrest anauts to o nare then the taking into ac-
tud custody o oe dready uder his domnon  The
soge of the rigt wes saedin Gom v. Bickdt, 8
Ack (Mss.) 138 = fdlove:

“By the comnon |awthe beil hes the astady o the
principd adnay takehima anytineadinanydace
Tretakiingis nt cosidered as the service o praocess,
bu as acotineiond the custady wich hed been, a
thereqest d thepindpd, comittedtothebdl. The
principa nay, thedfae ke taken on Sunday. The
ddlinghoseisolaogr thecastled theprind
invhichheny pdace hnsdf to kep o f tretdl. If
the door shou d not be opened on denand & nidni ght,
thebal nay reekit down, adtaketheprindpd from
hisbed if that neesure shou d be necessary to eeld e
thetdl totkethepindm.

The Syrene Gurt o the Uited Saes inthe case o
Tala v.Tana 16 Wdl, 36 wadthefdlovwng lar
guage, wWich has been quated in the decisios eve
sne

“(The sureties) * * * vheneve they choose to do so
nay seize hmand ddi ver imy inthdr dsder g
adif this camt be dore a ave they nay inprison
hmutil it canbedoe  They nay pursue mto an-
other anther state nay arrest hmonthe Soeth, and,
if necessary, nay bresk ad eter his hose faor that
prpse Thesdzueisna nace by virtue of newpro
s, Mreisrexbd It islikeedtothe rearrest by
the deif f o an escap ng prisoner

Asg s= Hckesiner v. Gazerer, syra ad cases
odletedin 73 A L R 1370; Grtee v. Sadt, &2
Nss. 272 19 . 620, USv. lee (D. C Qiog 17
Fed

It isnmt necessary thet the sirety nmakethearetin
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person H nay ddegte the rigt to axther as his
agt.

“I seermthing ongeerd prindides, agarg dlow ng
ths pover to be exercised by an aget o deputy; ad
no case is tobe foud werethe rigt hes been dened
It isagrad rded laweven wth respect to pldic
dficers, that thar mnisterid acts nay be perfarned
by deputy ad wth respect to pri vaeird vidds, the
lawrecogni zes thet act of an authori zed agent as eqd
tothat o the primdpd; adthareismpindpE o
pdicy wich renders it necessary to nakeths anex
ogion " Nodlsv. Igersdl, 7Jdrs, 154 And see
casss dted heran

The srdiesaemt requiredto have a varrat o
adr o coart. Trerigt o bdl tosdzethe prind pe
arises franthe rure o the udertaki ng and does nat
depend on newpracess. Trerdeis sadtorest ym
theressnthet thesa zure“islikeedtotherearrest by
thedwiff o an escagoed prisoer ” Tl v. Tanta,

syra

“Itisaffidet tosay * * * that inimenarid lega
theary the pstitioe rever wes d scher ged fromceus-
tody. The g ving of the recogni zance by h moly oo
eraed to trasfer the astady o h's persn framthe
dwif f tohissudies Thecefath theyirsteed o the
dwif f, vrehisjdles There wes, therefare mo coca
sonfa theissiace ad service d arewady o a -
rest nor fa awarrant of coomtnent.” Re Sebert, 61
Ken 112, 58 Pec. 971

Thiswestherdea comanlaw, thoughin sone g aces
thewsed abdlpecewes recogized Insoejuis
dcias toky it isreqired thet the sureies provice
thensel ves itha cartif i ed copy o the bord o recog
nzace Bit, aspanted ot by the Sprene Qut o
NewYakin NodIsv. Ipsdl, 7Jdrs. 154

“The pover o taing ad suredngis it exerdsed
uder anyjuddd prooess, bu resuts framthe reture
dit,bu ismerdyarecooda nanarid o the ddi vay
d thepindpd tohs kel onsaarity g ven”

SeAn J.Vvd 6 p 112 Sc 167, 3A L R 188 73
AL R 130




Arest inadhe sde Teridt o the sudiesto
prse ther pindpd into axdhy stae ad to arest
himthere wes vd | recogized in the erly dedisias
ad hes beenredf firmad inthe laer aes.

“ Bl have mo pover to arest the prindpd ina fa -
egncoutry. Resev. S9Wdl, B Bit, as bstven
thedaes d the Anerican Lthion, the bail of oe hdd
to asver inae stae my arest the prindipd in at
ahe stae admoreqisitionis necsssay.” Slesv.
Werg I7111l. App B

“Intherdaioninwichthe severd staes conposi ng
the ULion stad to eech aher, trelkdl inasit eted
inadhe saehavearigt tosdazeadt&ketrepin
dpd inasde dade *** Rspilicav. Gdea o
Filaddphia 2 Yestes 263

“The next imliryisatotherigt o kdl totaketle
principd aut o thestateinwichthe recogi zance wes
ateaedina | d mt peroa ve how any gqestion o
juiddimcn aisehe  The pover o taking ad
suraedkring is mt exercised uder any juddd po
s, bu resuts framthe rture o the udertad ng by
thebal. * * *It camt be qestioed by thet kel inthe
common pl eas wod d havetterigt toginoany ahe
oty inthe saetotkehispindpd. Ths shows
thet thejuisddiond thecout inmoway catrds the
juiddiond thesaed fedt thsrigt is betventhe
kel adhispimpd. *** Thar athority arises nare
fromcotract then framthe law and as betveen the
paties, athe thejuisddiond the caurt nor o the
staecatrdsit; adso kel may tketherindd in
adhy juisddiona axdha staae onthe gardthet
avdidootract nadeinae staeis efacedeinan
ahxr accordgtothe lawthere * * * If theprirmdipd
istobe cosidred as sadginthe sittion o the
pri soner wo hes escaped fromthe arrest o the sherif f
accodngtothe laguege o ae d the cases, canthere
be any reassonadd e dout bu a dwiff, in such cae
wadd have arigt toprsie adarest his prisae ,in
amdgbaing stae ad by paity o ressoing, kel
nst havetlelike athoity” Nodlsv. Inggsdl, 7
Jars, (NY.) 46

It wil lerdicedthet theexoxise d therigt toarest
hes add aspect; ontheae hadthe srety is cosi
eead & efadng a cotract, ad on the aher ke is
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looked yoon as acting as an o ficer o the cout ad
ths sirogaedtosae o therigis o thestae The
rigt itsdf, howeve, isinrm saee dxi vd ve & hes
been seen Rroceed ngs i n extrad ti an have becone so
nchthe isud thingthat the pri vaerigt o thesurey
has been sonewat overl ooked a even confused wth
the foner. Tredstimtionis nadke dear inthe laer
CaBsEsS:

“Tnerigt o thesueytorecgguehispindpd ismt
anatter o crinnd proceduore bu arises framthe i -
vaeudtadingaisingfranthefunshingd thebod
Itismt arigt o thegaebu o thesudy. If treSae
dsirestoredamafujti vefranhisjusticeinaxahe
juisdction it nost proceed by way o extradtianin
of alt d avdutayrgun It cara invoketherigt
o asudytosdzeadsurad hispindpd, fa ths
isapi vaeadndt agovernnental renedy. It isegdly
triethet thesuraty if hehestherigt isa regiredto
reat tolegd prooess to dtan his pindpd fa the
purpose of naking surrender. Thereis o caflict be
tveentherigts. Bdradtion can oy be exerd sed by
the govermarnt a the request o the govermert. Sr -
remder by beil canbe exerdsed aly by the ind vidd
woiskal. Theremdes aesgqaaeaddstint. As
logastheprindpd reasimswthnthejuisdcdionthe
rigt o thebal toarest ad sureder hmwth pro-
csssisoovekd Asthisridgt isapi vae ae ad mat
acconpl i shed through governmnentd procedure, there
wad d seemto be o dstad e inits exerci se wereve
tresureyfink theprindpd. Ned ng no process, ju
ddd a ahnsrai ve tosdzehispimp, juisdc
tiondes mt eter inothe gestion” InreVan der
A.e, %Fﬂi @ * k%

Terigt o asudytosdze s pindpd inaathe
sae atitles hmtoreuwn imto the stae ke l €t ad
werethebodreqires hs presece Therigt o sd-
zures wthout the acconpanyirg rigt o reuntothe
state were the kel wes furnished wou d be wthout
VdLE * %k

Trerigt o kel aemt idaticd wththeed thepros
ectinggovemart. Theyaiseat o therdaiadip
o pindpd adhishkel, adaenat dtoghe there
st o sirggaintotherigts o the govermant. * *
* The bail can sureder his principd befaebodis
fafeted ad arest far thet purpose wthout process.
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The state howeve, card.  The stae can renovea
oefendat fromanather stae oly by extradtion It
dess at fdlowthet thesurayis udk alikedsdility
inrgunngthe prindpel to the state framwich he
fled tothose suredr hm * * * Bl does mat ac
quretherigt tosd zead sured theprindipd fram
the stae through srogaian, since the stae hes o
serigt itdf. Itisanaigmd rigt thet aises fram
therdaiashipbgventhepindpd adhisbal, ad
nt ae di ved thraugh the state ” F tzpatri ck v. Wik
lias, (CC A9, 6Fed (200 40, BA L R 136
d.InreVander Ae (7Pa D. R 131, 2Pa @
Q. 3, HFd BB
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